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[Summary of Facts]

I. In this case, the Defendant, posing as another person, deceived consumer finance company personnel and used the company’s automated loan application machine to enter into a basic card loan contract with the company under the other person’s name. The Defendant received a loan card from company personnel, operated the company’s ATM by inserting the card therein immediately upon receipt of the card, and withdrew cash. The Defendant was prosecuted, firstly for fraud for deceiving the company personnel and having the personnel issue the relevant card to him, and secondly, for theft for withdrawing cash from the ATM using the relevant card.

II. The Defendant asserted, throughout the hearings at first and second instance, that the Defendant received instructions on operating the ATM from the finance company personnel at the time of the cash withdrawal following the card loan issuance, that the issuance of the card and the cash withdrawal were inseparable, and that the Defendant should not be prosecuted for theft separately from fraud in this case. The courts at first and second instance dismissed the Defendant’s assertion above, and found the Defendant guilty of fraud and theft. The reason for final appeal stated by the defense counsel was also the assertion that the Defendant should be punished for fraud only. The Supreme Court ruled that the stated reason for final appeal was not a lawful reason for final appeal, held as follows under the court’s own authority, and dismissed the final appeal.

[Summary of Decision]

Where a Defendant has deceived consumer finance company personnel in order to have a loan card issued, and has withdrawn cash from the company’s ATM using the card, the crime of fraud is established for deceiving the personnel to have the card issued, and the crime of theft is established for withdrawing cash from the ATM using the card.
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